Good Neighbors.

The Quarterly Newsletter of:

JOHNS, FLAHERTY
& COLLINS, sc

Good neighbors.
Great lawyets.

In This Issue:

2.
W
Legal Dilemma
How much maternity leave can

I take?
Page 2

Inside Story
Watch for embezzlement
warning signs

Page 4

Attorney Profile

Maureen Kinney handles client
divorces with sensitivity.

Page 6

Great Lawyers.

Summer 2010. Vol. Xl No. 3

Wisconsin getting tougher about drinking and driving

Wisconsin’s broad-sweeping
reform of laws governing
operating a motor vehicle while
intoxicated (OWTI) is a little

less broad in its sweep when
compared with other states

and countries.

“Wisconsin is probably the
Emily Hynek Cannon ¢ state in the country where
operating while intoxicated is not a crime across the
board,” said Johns, Flaherty & Collins attorney Emily
Hynek Cannon.

Instead, a first offense is considered a forfeiture, similar
to a civil violation — unless a child younger than 16
was in the car at the time of the arrest or someone
suffered an injury. Penalties become more severe with
repeated OWT arrests, but are still often less than most
other states.

This revised law, which goes into effect July 1st, is
the first significant change since 1981.

The law:

* Mandates ignition interlock devices for all second
and subsequent arrests for OWI. Offenders pay for
installation, maintenance, and a $50 surcharge and
cannot get an occupational license without proof of
payment and installation.

* Makes a fourth offense OWI a felony if it occurs
within five years of a prior OWI-related offense.

¢ Creates longer minimum terms of confinement
for multiple offenders. The minimum term of
confinement is not the sentence; it is the time
that must be served in an institution before
the rest of the sentence, which may include
probation or electronic monitoring, can be
completed. The confinement for seventh
through ninth offenses is three years and four
years for the tenth, compared with previous
terms of 48 consecutive hours for all.

* Allows any county to develop an alternative
sentencing program that reduces imprisonment
by successfully completing probation with
alcohol and drug treatment.

¢ Increases criminal court processing fees and
reinstatement of license fees.

* Bans pre-sentence releases and stays of execution
for third and subsequent OWIs until after the
minimum confinement period is served.

* License revocation begins on the date of the
OWI and is extended by the number of days of
jail or prison sentence.

* Makes a violation of absolute sobriety a criminal
misdemeanor if there was a minor in the
vehicle.

These changes are “baby steps,” Hynek Cannon
said. “Wisconsin still will not have the toughest

law by a long shot.”
2.
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Steps when you are stopped by police after driving

When you see the flashing police lights behind you and you’ve been drinking, what should you do?

Peder Arneson, a longtime criminal defense lawyer, said it is smart to comply with field sobriety tests.
You do not have the right to a lawyer during the field sobriety tests, nor do you have that right when
obligated to provide a sample of breath, blood or urine.

“If you don’t submit to the chemical test, they can forcibly take blood from you, you can have higher
penalties, and you can be charged with violating Wisconsin’s implied consent law,” Arneson said.
“Refusal to submit to a field test may be considered consciousness of guilt.”

He also advises:
* Be respectful to the officer and the process.
* Do not volunteer additional information.

* Seek legal advice, whether you are innocent
or guilty, to help navigate the legal system.
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Embezzlement
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After stumbling on some unusual changes in
accounting, a business owner suspected an
employee was taking money from the company.

Attorney Terence Collins, who worked with the
business owner, said there were “several issues to

consider.”

Since it was an employee matter, the owner

Once that person was arrested, the business
owner received advice on how to clean up the
problems created by the employee and prevent
future embezzlements.

“In concert with accountants, we suggested
procedures, especially with cash control,” Collins
said. “The client turned his business around and
1s more confident because of the policies put in

had to be careful in how he handled the staff place.”

Since is was an employee
matter, the owner had to be
careful in how he handled the

member while he quietly gathered documents
and information that could be evidence of the
embezzlement. Also, Collins helped the client

identify insurance policies and bonds applicable b
staff member. to the loss. T
. e

“The big issue was how to confront the

employee.
there at the time.”

e
We brought in the authorities to be NS

New Power of Attorney rules begin July 1

A new law in Wisconsin clarifies rules governing
durable powers of attorney for finances, also known
asa “POA.”

“In the past, some banks and other financial
institutions had their own forms they wanted you
to use even if you prepared a document with an
attorney,” said attorney Greg Bonney. “Now there
is a new statutory form allowing you to appoint

a person to handle financial matters for you and
rules determining when a bank or other financial
institution may refuse to recognize a POA.”

Under the law:

* The POA may be effective immediately or
activated at some point in the future, such as upon
incapacity.

* Banks and other financial institutions cannot refuse
to recognize a POA simply because it was signed
many years ago or because it is not their own
form.

* The authority granted under the POA continues
until you die or revoke it.

+ Co-agents may be named with the authority to act
independently.

* The POA is revoked upon a divorce, legal
separation or termination of a domestic partnership
if your relationship with the agent has ended.

Greg Bonney



JOHNS, FLAHERTY
& COLLINS, sc

Good neighbors.
Gereat lawyers.

JOHNS, FLAHERTY &
COLLINS ATTORNEYS:

Daniel T. Flaherty
of Counsel

Robert D. Johns, Jr.
Retired

Robert P. Smyth
Maureen L. Kinney
Terence R. Collins
Brent P. Smith
Peder G. Arneson
Ellen M. Frantz
Gregory S. Bonney
Michael L. Stoker
Cheryl M. Gill

Brian G. Weber
Joseph G. Veenstra
Emily Hynek Cannon
Brandon J. Prinsen

PARALEGALS:

Lisa L. Felt
Bridget Mullen
Teresa Nielsen

Suite 600, Exchange Building
205 Fifth Avenue South

P.O. Box 1626

La Crosse, WI 54602-1626

Maureen Kinney

Recognizing just how
emotionally charged
a divorce can be,
attorney Maureen
Kinney is sensitive

to her clients’
challenges.

“It is an unhappy
time in their lives. [
try to be sympathetic
as I help them
through the process.
It is tough when

it is lengthy and
emotional,” she said,
adding, “People are

under stress. They are dividing assets and feel financially
vulnerable. A half is not the same as sharing a whole.”
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It is an honor to her when clients show their
appreciation for her work on their behalf. At the end of
one case that had been especially challenging, Kinney
said, “The client jumped up and hugged me in court.
Another hugged me as we walked out the door, saying I
was right by her side when it was so hard.”

In addition to her work in family law and divorce,
Kinney’s practice includes children’s law, real estate
law, probate law, estate planning, wills, Social Security
disability, elder law and estate planning for non-married
couples.
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The LAW EXCHANGE is
published quarterly to inform
our clients and colleagues

of legal trends and decisions.
This information should

be viewed as a general
summary. Please contact
your Johns, Flaherty & Collins
attorney for specific legal
advice. If you know

of someone who would like
to receive this newsletter,
send his/her name and
address to the attention of
the EDITOR, THE LAW
EXCHANGE at the

address below.

600 Exchange Building
205 Fifth Avenue South
P.O. Box 1626

La Crosse, WI 54602-1626
Phone: 608-784-5678

Fax: 608-784-0557

Prairie du Chien

Phone: 608-326-2475
E-mail:
general@johnsflaherty.com
Web: www.johnsflaherty.com

You may also subscribe online
at www.johnsflaherty.com/
subscribe.htm.

Question:

IOm expecting a baby in a couple months and want to take 12 weeks off from work after
my baby is born. My employer says | can only take six weeks since IQve only been with
the company a year. She says 10Il lose my job if | insist on taking off three months. Is

that legal?
Answer:

At issue is whether you are covered under

the federal or Wisconsin Family and Medical
Leave Act (“FMLA”), according to attorney
Ellen Frantz. “Not everyone is covered.” If
you are not covered, generally it is up to your
employer to decide how long of a maternity
leave to provide.

Both the state and federal laws apply only to
employers with 50 or more workers. If your
employer does not meet this threshold, the
law does not apply to you. As an employee,
you must have worked at least 1,250 hours
in the preceding 12 months to be covered
under the U.S. law, or at least 1,000 hours
in the previous 52 consecutive weeks under
Wisconsin’s law. If you have worked less
than a year, you are not covered even if your
employer is large enough.

Benefits are different, too, but if both federal
and state FMLA apply to you, the employer
must apply them in the way most beneficial to
you, the employee.

Federal law provides up to 12 weeks of
unpaid leave in a 12-month period for a birth,
adoption, or to care for sick parents. If you
are covered by federal FMLA and have not
taken FMLA leave for any other purpose
during the 12 months, you could use the
entire 12 weeks for a leave after the birth of
your child.

In a 12-month period
under the Wisconsin
law, you may take up
to six weeks for the
birth or adoption of
a child, but only two
weeks for a serious
health condition for a
parent, child or spouse, or up to two weeks for
your own serious health condition. Again, the
leave is unpaid.

Ellen Frantz

Keep in mind that the maximum during the
12-month period is 12 weeks; you cannot
stack or add the two leave provisions to
increase the amount of time. Often the

issue is whether the employee has the option
of applying accrued paid time off such as
vacations to the unpaid leave. If the leave is
under the Wisconsin FMLA, that is the choice
of the employee, but if the leave is under

the federal law the employer can require the
employee to apply any paid leave to the unpaid
time off. That means that you can’t take the
12 weeks of unpaid leave and save two weeks
of paid vacation to use later in the year.

“How these two FMLA laws work together
may seem confusing,” Frantz said. “But the
law has been around long enough that most
employers know how to deal with it.”
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Legal Statistic

The United States is one of only four developed countries in the world without paid maternity
or parental leave for women, according to a 2007 report from The Project on Global Working
Families. Some 137 other countries have some form of leave.

Also, a 2000 Labor Department study found 78 percent of workers who did not take Family and
Medical Leave felt they could not afford the unpaid leave.



Attorney Greg
Bonney has been
elected vice-chair of
the Real Property,
Probate and Trust
Section of the
Wisconsin Bar

S

Attorney Brent Smith
made a presentation to
the La Crosse County
Bar Association in

April on the role of
lawyers appearing before
government bodies.

Ellen Frantz was part
of a program sponsored
by the Wisconsin State
Bar Association called
Building Your Practice:
How to Handle a Basic
Divorce. The live

Association. presentation was March
He also made a ] 4th but video replays are
Greg Bonney presentation to the BER ST available on T

Wisconsin Defense www.wisbar.org.

Counsel Spring 2010 Conference on defending

‘_’4’0 independent medical examinations. Frantz is now the chair of the Family Law
Section of the Wisconsin State Bar.
Go Green!

Go Paperless.

Help Johns, Flaherty & Collins help the environment. Switch your paper newsletter to
an email newsletter by calling 608-784-5678 or emailing info@johnsflaherty.com.
(Please write Osign me up newsletterO in the subject line).
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Embezzlement has warning signs

It is hard to imagine how an executive of a family-
owned business in the Milwaukee area could

get away with embezzling $31 million from the
company. But Sujata “Sue” Sachdeva, former Koss
Corp. employee, is accused of spending that much
money over at least the last five years on luxury
clothing, furs, shoes, jewelry, trips and renovations
to her home.

That astoundingly large case was very unusual

but it is in some ways very similar to the smaller
embezzlements that have occurred closer to home
in recent years. These cases have involved thousands
of dollars instead of millions in small businesses and
sometimes government offices.

“In almost every case, there is a lack of accounting
controls that contribute to the problem,” according
to Johns, Flaherty & Collins attorney Terence
Collins. “Sadly, a trusted employee who has access
to the cash is usually behind the theft.”

At the lower level of embezzlement, employees
may steal by not ringing up sales and pocketing the
money themselves. At higher levels, executives do
something more sophisticated to mask the theft.

It is not always easy to know whether money has
been stolen since a drop in profits may be because of
other problems with the company or an economic
downturn. But some changes in a business’ financial
condition, such as an increase in money owed the
company, “can also be a sign of embezzlement,”

Collins said.

Other warning signs include:

¢ An unexpected or unexplained drop in profits

* Disorganized and/or changed accounting records

* Unusual sales returns on credits with the same
customer

* An employee working late, weekends and not
taking vacations and/or has a big change in his/her
standard of living

* Delayed account deposits and/or bounced business
checks

* Inventory shortages

* Slow collections

* Many company checks being sent to the same
vendor or a vendor’s address being the same as an
employee

Collins does not suggest you suspect every employee
but that you ensure good controls and procedures are
in place in your business.

Stay Informed

Whether you’re into Facebook, LinkedIn, Twitter or blogging,
we're there. Stay informed of the latest legal news that affects you
and receive top tips for everything from business and estate planning
to divorce and traffic law. So choose the vehicle that’s best for you

and stay up-to-date between newsletters.
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Terence Collins

Oln almost every
case, there is a lack

of accounting controls
that contribute to the
problem. Sadly, a
trusted employee who
has access to the cash
is usually behind the
theft.0

~Terence Collins
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