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Every now and then, 
you’ll hear about someone 
winning a million-dollar 
personal injury case. Even 
though those are the cases 
people talk about, there are 
far more smaller personal-
injury cases, and they often 
are not clear-cut.
Decisions in personal 
injury cases come down to 

negligence, how it’s defined and whether you can 
prove it. 

“Negligence is a breach of duty owed to 
another,” attorney Joe Veenstra said, “but each 
case is defined by its unique facts.”  

Take the case of a slip-and-fall injury that came 
as a result of a snowy, icy sidewalk. The standard 
of what one’s duty is varies by the circumstances. 
The duty owed is highest for a business open to 
the public as visitors are “invited” to the property. 
The duty is slightly less for a private homeowner 
with a sidewalk. The duty owed to others is least 
for a property owner when the injured party is 
an uninvited trespasser. “But each case is defined 
by its particular facts,” said Veenstra. “The court 
or jury will want to know if the property owner 
shoveled and how recently, whether a hired 
service was used, as well as the mental capability 
of the parties and the weather. 

“It could make a difference to a jury if the 
injured party had lived in Wisconsin his whole 
life compared with someone who just flew in 
from Hawaii and had never seen snow before,” 
he added. “That is just reality.”

Even if you believe you can prove negligence, it’s 
important to know whether the property owner 
has the financial resources, whether personally 

or through insurance, to pay a judgment if found 
liable. “You may have a great liability case and 
claim for damages, but never be able to collect it,” 
Veenstra said.  

Many Factors involved in successful personal injury cases

Joe Veenstra

Takeaway Tip
To prove negligence, the facts must demonstrate that the defendant had a duty to the other party that was not followed, that the injury was caused by the breach, and that the injury caused was foreseeable and related to the negligent conduct of the defendant. 

Standards different for personal 
injuries on the job

You slip and fall at work because water 
had pooled by the water cooler and was 
not mopped up properly. Do you need 
to file a negligence suit to get payment 
on the medical bills and lost wages 
associated with your fall?

In the workplace, negligence does not 
need to be proved. You are covered 
through Worker’s Compensation for 
medical costs and lost wages. 

“Worker’s Compensation takes the 
adversarial nature out of work-related 
injuries,” said attorney Joseph Veenstra. 

The only exceptions would be if a 
third party were involved, such as a 
contractor who was not an employee, 
or if the claim appeared to be for injuries 
beyond the work-related incident, such 
as a previous accident.
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I’ve heard that obesity is now covered under the Americans with Disabilities Act. Is this true? 
If it is, what is considered obese and what does it mean for people who qualify as obese?

Question:

Answer:
The law related to obesity 
is not clear, but the trend 
in the Equal Employment 
Opportunity Commission 
and in federal courts is 
toward obesity being 
recognized as a disability 
under the Americans with 
Disabilities Act.

“If employees feel they were terminated 
because of weight, they could have a cause 
of action against their employers based on 
discrimination because of obesity,” said 
attorney Brent Smith. “The advice I give to 
employers is to be very careful about taking 
any action that could be contested as related to 
weight. Don’t make any references to weight 
in your conversations. You are wise to stay 
away from it as long as your employees are 
able to perform the essential functions of 
the job.”

Essential functions of a job would be the main 
duties of the work, likely described in the job 
description. “If they cannot perform those 
functions, it may make a difference in 
a claim,” Smith said.

What is not clear is what constitutes obesity. 
“Does it have to be morbid obesity to be 
protected? Does it have to be out of the 
employee’s control, such as a condition that 
makes it impossible to lose weight?” he asked. 

Under the act, a disability is defined as a 
physical or mental impairment that limits one 
or more major life activities, has a record of 
such impairment or is considered to have such 
impairment.  

If you are an employee who believes you were 
fired because of your weight, it is a good idea 
to document statements that might have been 

said to you about it. “But you have to be able 
to perform the essential functions of your job,” 
Smith said.

Should an employee be unable to perform 
those tasks, one solution would be for the 
employer to make accommodations to help 
the employee perform his or her work. 

Brent Smith

Takeaway Tip
It is best never to mention an employee’s weight, either in casual conversation or in disciplinary actions, as it may lead to grounds for a discrimination claim against the employer. 



“Power of attorney 

documents can be 

executed without 

court involvement 

and financial powers 

of attorney may 

be activated by the 

individual prior to 

any incapacity.”

~ Tony Gingrasso

At times, guardianship may be needed 

Tony Gingrasso

Even with financial and healthcare powers of 
attorney, there may be times when a court-ordered 
guardianship is needed for individuals unable to 
make decisions for themselves.

“A power of attorney does not have to be court-
ordered. Power of attorney documents can be 
executed without court involvement and financial 
powers of attorney may be activated by the 
individual prior to any incapacity,” said attorney 
Tony Gingrasso. “A power of attorney for healthcare 
and/or finances may help avoid the need for a 
guardianship.”

When power of attorney documents are in place, the 
need for a guardianship occurs when the person who 
may not be competent to make decisions on his or 
her own objects to the decisions made by the agent 
under the power of attorney.  

“A guardianship is appropriate in situations where 
an impairment in decision-making rises to the legal 
standard of incompetence,” Gingrasso said. “If 
the person can no longer live independently and 
an impairment interferes with his or her ability to 
make appropriate decisions, or is in danger of being 
exploited because of an impairment, it may reach 
that standard.”

The agent under the power of attorney may petition 
for a guardianship in the county in which the 
individual resides. When a petition is filed, a doctor 
is required to evaluate the individual and report to 

the court regarding the extent of the impairment 
and its impact on the individual’s decision-making. 
A guardian ad litem is also appointed to advocate for 
the best interest of the party for whom guardianship 
is sought. 

After a hearing is held, a judge may then order the 
guardianship and appoint the proposed guardian. 
Once appointed the guardian has certain duties, 
including the requirement to file annual reports on 
the individual’s condition.

“The court tailors the guardianship to the 
individual’s needs,” Gingrasso said. The guardianship 
may be for the person (physical health and safety) 
and/or the estate (property and finances). “The 
person requesting the guardianship may also file a 
petition for protective placement, asking the court to 
order the individual be placed in the least restrictive 
setting possible.” 

Guardians may be a family member or friend. If a 
family member or friend cannot be identified, the 
guardian may be a volunteer, meaning they serve 
without pay, or a corporate guardian, who provides 
guardianship services for a fee.

Since the start of fiscal year 2011, the Equal Employment Opportunity Commission (EEOC) 
has recovered about $52 million in cases involving all forms of disability discrimination. The 
Commission secured this relief through jury verdicts, appellate court victories, court-entered 
consent decrees and other litigation-related resolutions. Source: EEOC

Legal Statistic

Takeaway Tip
Healthcare and financial powers of attorney may help avoid the need for a guardianship.
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An older person still living in his own home was 
not taking care of his basic needs, like hygiene, 
cooking meals or paying bills. 

He was referred to La Crosse County Protective 
Services, which filed a petition for guardianship 
and protective placement.  

Attorney Tony Gingrasso was named the guardian 
ad litem, the person charged to advocate for the 
best interest of the individual. 

“It had been a couple years since his wife died and 
his family and friends noticed his declining ability 
to manage his basic needs,” Gingrasso said. “He 
wasn’t taking care of himself.”

As the guardian ad litem, Gingrasso met with 
the individual to review the contents of the 
petition(s), the guardianship procedure and the 
rights the individual has throughout the process.  
Further, the guardian ad litem is tasked with 
determining whether or not the individual objects 

to the guardianship. In this situation the individual 
did not object to the guardianship and protective 
placement, serving as an excellent example where 
a power of attorney document executed prior to 
the incapacity could have avoided the need for the 
guardianship.  

The court ultimately granted the petition for 
guardianship and protective placement, which 
gave the guardian the formal authority to make 
decisions on the behalf of the individual.

“It had been a couple years 

since his wife died and his 

family and friends noticed 

his declining ability to manage 

his basic needs.”

Case study: Guardianship Protection

Stay Informed 
 
Whether you’re into Facebook, LinkedIn, Twitter 
or blogging, we’re there. Stay informed about 
the latest legal news that affects you and receive 
top tips for everything from business and estate 
planning to divorce and traffic law. So choose 
the vehicle that’s best for you and stay up-to-date 
between newsletters.
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Bonney was also
re-elected president of 
the La Crosse Public 
Education Foundation 
for 2015. The La Crosse 
Public Education 
Foundation provides 
grants to encourage 
innovation in the 
classroom and for 

enrichment opportunities for students and 
staff of the La Crosse public schools.

Melissa Creswell has 
joined Johns, Flaherty 
& Collins as a legal 
secretary. She has an 
associate degree in 
paralegal studies and 
worked most recently 
with a law firm in Royal 
Oak, Michigan. She 
works primarily with 
attorneys Peder Arneson, Brandon Prinsen 
and Tony Gingrasso. 

Greg Bonney

Peder Arneson was 
elected president of 
Options Clinic’s Board 
of Directors. He has 
served on the clinic’s 
board since April 2009. 
Options Clinic works 
to create healthier lives 
and families by providing 
and advocating for sexual 
health and education and reproductive health 
services. The clinic, an affiliate of Gundersen 
Health System, has locations in La Crosse, 
Sparta, Viroqua, Prairie du Chien, Richland 
Center, Black River Falls and Whitehall.

Peder Arneson

Johns, Flaherty & Collins relies on paralegal prowess
Even though they often work in the background, the paralegals at Johns, Flaherty & Collins are indispensable members of our legal team. 
From researching and drafting documents to tracking details and changes in the law, our paralegals are bona fide legal professionals.

Lisa Felt has been 
a paralegal for 30 
years—19 of them 
with our firm. She 
focuses on insurance 
and personal injury 
cases where subtle 
details can make big 
differences in the 
outcomes. In many 
ways, her work mirrors that of 
a private investigator.

Her skill has not gone unnoticed within 
the industry. In 2001 she was named 
Paralegal of the Year by the Paralegal 
Association of Wisconsin, an organization 
where she served as a chapter director 
and two terms as president. She has also 
served on the Paralegal Advisory Board for 
Western Technical College.

Theresa Nielsen 
brings 37 years of 
experience in the legal 
industry. She began as 
a legal secretary and 
became a paralegal 
15 years ago. She has 
no plans to retire any 
time soon, saying “I 
enjoy coming to work 
every day.”

Theresa’s main focus is probate, an area 
where she feels she can make a difference. 
“I love the contact with people,” she 
said. “Especially when they’re in the early 
grieving stage, I feel like I can connect 
with them and make their lives a little 
easier by walking with them through all 
the legalities of a loved one’s death.”

Jill Sherry graduated 
with a paralegal 
degree from Western 
Technical College in 
1996 and has been 
working as a legal 
assistant ever since.

Jill is a general practice 
paralegal who thrives on 
the fast-paced challenge created by the 
range of practice areas. Still, she says, 
“The best part of my job is helping clients 
and getting results.”

In addition to her full-time work, Jill serves 
as a mentor for others pursuing paralegal 
degrees and those just starting their careers. 
She also volunteers regularly at the Free 
Legal Clinic in La Crosse.

Lisa Felt Theresa Nielsen Jill Sherry

Attorney Cheryl Gill 
attended a State Bar of 
Wisconsin training called 
“Our Courts: Myths and 
Realities.” The program 
pairs local attorneys 
with judges to educate 
the public regarding the 
legal system. If you have 
a professional, charitable 

or community group interested in having 
this program presented, please contact Gill at 
cheryl@johnsflaherty.com. The 60-minute 
program may be customized for your group.

Greg Bonney presented on estate planning 
topics at The Center, 7 Rivers LGBTQ 
Connection. Held in January, “Protecting 
Yourself and Making Your Dreams a Reality” 
looked at legal issues for same-sex partners and 
how marriage impacts legal benefits.

Cheryl Gill

Melissa Creswell
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Ellen Frantz

The list of cases that 
attorney Ellen Franz 
takes is long: family 
law and divorce, estate 
planning, wills, appeals, 
employment and labor 
law, unemployment 
compensation 
law, employment 
discrimination law, 
adoption and children’s 
law. 

But her work is all rooted in one thing: problem solving. 
“Whether I work with the family and kids or work with 
an employer or individual, I work to identify the problem 
and solve it, finding a solution that is best for my clients. 
It is all about the relationships.”

Frantz has seen a trend toward more couples trying to 
handle divorces on their own. Many of them end up in 
her office eventually. “It can be a mistake to do it on 
your own,” she said. “I advise divorcing parties to at 
least run the financial information and agreement past an 
attorney to make sure the agreement has the result they 
intend. I’ve had to fix a few divorces after the fact.”

In all cases, especially involving families, her priority 
is finding a way to resolve issues amicably and with a 
solution her clients are comfortable with. “Everybody 
loses in a fight,” she added.
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