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Five Common Mistakes in Hiring and Firing
Mistakes made in hiring
and firing can be costly,
which leads to attorney
Ellen Frantz’s advice: “Hire
slowly; fire fast.”
“When I say fire fast, I
don’t mean it should be a
snap decision,” Frantz said.
Ellen Frantz
“If someone is not working
out and you know it, make the decision rather
than have that person hanging around for months.
Things usually don’t get better; they usually get
worse.
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That’s one of many pieces of advice that Frantz
offers in her employment law practice because so
many employment legal problems are a result of
hiring and firing decisions. Frantz said one of the
best ways to avoid a need to fire someone is to
avoid these common hiring mistakes.
1. Failing to identify qualifications needed
for the position.
2. Not planning the interview process.
3. Skipping background checks on
prospective employees.
4. Forgoing personal reference checks.
5. Hiring a candidate who is “just like you,”
rather than someone who meets needs.
When checking references, Frantz said it is
natural for people to not want to speak badly
about someone else. The way around that is
to ask about specific skills.
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“Figure out what’s important in your workplace
and ask questions related to it,” she said.
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The process of firing someone can be equally
fraught with potential legal challenges. Here,
Frantz cautioned against these common
firing mistakes.

1. Failure to consider whether the employee’s
performance could improve with better
direction. It is costly to hire and train again.
2. Lacking a process for terminating an
employee.
3. Not explaining the reason for the dismissal.
4. Not considering the impact of termination
on other staff and possible legal issues.
5. Not documenting performance issues and
discipline throughout the employee’s tenure
and the reasons for dismissal.
When hiring or firing, the key is to be prepared,
having hiring and firing processes clearly
outlined. During the hiring process that means
developing in advance a job description, minimum
requirements, interview structure and questions.
It’s also helpful to schedule colleagues who are
critical thinkers to assist in developing the process
and to sit in for the interviews to offer different
perspectives.
Likewise, be sure to define a process for
termination that includes documenting
performance concerns during employment,
outlining potential legal issues and routine
performance appraisals. In the end, the most
important thing to remember is to treat all
potential, current and terminated employees
with the same respect and kindness you want for
yourself.
Related Story on Page 3
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Question:
I had an adverse reaction to some new medication while driving my car and accidentally hit and
injured a bicyclist. Can criminal charges be filed? Can the bicyclist sue me?

Answer:
The simple response,
according to attorney Joe
Veenstra, is that “Anyone
can sue and criminal charges
could be brought, although
that doesn’t mean they
will stick.”
His advice for anyone who
is in a car accident involving
Joe Veenstra
injuries is to get the advice
of a lawyer right away.
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“You can’t just claim you had an adverse
reaction to a new medication,” he said.
“You need to prove it.”
Needed evidence varies depending on the
reaction you had. You may need bloodwork
if your claim is that the drug made you sleepy.
Also, it is not uncommon for people to take
more pain medication than prescribed. That
can be a problem if bloodwork shows a higher
level than prescribed.
You may need an EKG—a brain study—if you
had a seizure or convulsion. Most states don’t
allow people who have had a seizure to drive
for several months to make sure the condition
is under control through medications. If you
had previous seizures and still drove, you may
have legal problems.
Most medications today carry warnings that
new users should not drive a car or operate
heavy machinery until they know how the

medication will affect them. Whether you
have a defense might depend on whether you
had taken that precaution with a new drug
before driving.
Criminal charges could be filed if a district
attorney determines the accident was caused
by your negligence or if the amount of
medication in your system is higher than the
prescribed level.
If a doctor will testify that you had an adverse
reaction it would help your case whether you
are sued by the injured person or charged with
a crime.
“If you feel a medication is affecting you
cognitively, you should not be driving,”
Veenstra said. “Contact your doctor.”

Takeaway Tip
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Legal Statistic
More than 2 million serious adverse drug reactions and 100,000
related deaths occur in the United States each year, making adverse
reactions the fourth leading cause of death in the country.
Source: Food and Drug Admininistration

Even Young Parents Should Plan for What Might Happen
As a father of twin boys, attorney Anthony
Gingrasso wants to make sure they are protected if
anything happens to him and his wife.
He knows it is a difficult subject. “Death is not
something that any of us want to think about,”
Gingrasso said.
His advice for parents
is to have a Last Will
and Testament that
outlines the guardian
(and alternates) for
all children by birth,
marriage or adoption
if their parents die.
“You don’t want
infighting between
the families over
who they think is the best person to care for the
children,” he said, adding, “I recommend talking
with the potential guardians to make sure they are
on board.”
He also recommends a testamentary trust be
established through the will for the children
that limits the use of any inheritance until they
reach a certain age, and hopefully will be mature
enough to use it appropriately. It could be a tiered
distribution—for example, 25 percent at age 25 and
the rest when they are 30 or 35.

A trustee (and alternates) should also be named in
the will to administer and distribute the funds when
needed. This may or may not be the same person as
the guardian. Depending on the specific provisions
of the trust, the trustee could have the authority to
distribute funds for children’s education, healthcare,
maintenance or support.
It’s also important to make sure beneficiary
designations on retirement accounts and life
insurance policies are listed so that the proceeds are
controlled by the terms of the testamentary trust.
Otherwise, if both parents die, the money from
retirement accounts and insurance would go directly
to the children at age 18.
Another important clause for the trust is a
spendthrift clause, which restricts the children
from assigning their interest in the trust funds to
a third party to receive money sooner than they
would otherwise. It also allows the trustee to
make payments directly to a child’s creditors if it is
unlikely the child will do so upon final distribution
of these funds. Essentially, this clause prevents
children from squandering these funds before they
even receive them.

Anthony Gingrasso

“You don’t want
infighting between
the families over who
they think is the best
person to care for
the children.”
~ Anthony Gingrasso

You also may make suggestions for the care of the
children in the will. “You can write your hope that
they be raised in a certain faith or attend a particular
school,” Gingrasso said. “These are suggestions you
hope the guardian honors.”

Related Story from Page 1

If You Have Second Thoughts About A Firing Decision
It isn’t common but occasionally supervisors may
rethink the firing of an employee, especially if a legal
issue comes to their attention.
If you find yourself in that situation, attorney Brent
Smith suggests:
• In rare instances, offering to hire that person back.
• Providing a severance package that may include
salary and benefits for a period of time.
Brent Smith

• Helping this person get another job, including
writing letters of reference and possibly paying the
fee for an employment service.
“You may learn something later that may create some
potential legal exposure and wonder how to handle
it,” he said. “I’ve seen employers use all three of
these suggestions. The easiest is offering the job back,
but that may not be possible. I’ve also seen people
offer a severance package that includes paying for the
employment service.”

Johns, Flaherty & Collins,

SC

Case Study: Children’s Care Planned in Advance
Parents of young children traveling together
were killed in an automobile accident. The entire
family was heartbroken.

Fortunately, the parents
had just signed a will that
set out their preferences and
expectations if such a sad
event occurred.

The immediate needs were for the physical and
emotional care of the children. A brother of the
mother and a sister of the father felt they would be
the best choices. Then there were financial issues,
including long-term needs like education.
Fortunately, the parents had just signed a will that
set out their preferences and expectations if such
a sad event occurred.
Many parents make an initial appointment to
discuss documents they need for their estate, but
some don’t follow through, thinking they have
more time to get it done, according to attorney
Anthony Gingrasso.

“In this case, the parents had taken the important
step of creating that will that identified who
they thought were the best people to care for
their children,” he said “They also established a
testamentary trust and made sure that money in
their retirement accounts and from life insurance
went into that trust.”
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Johns, Flaherty & Collins Fund Helps Homeless Kids
A dozen local homeless high school students will
soon have a safe place to sleep and a continuous
source for food thanks to a $70,000 grant from
the La Crosse Community Foundation, funded
in part by the Johns, Flaherty & Collins –
Michael Stoker Memorial Fund for housing
and homelessness issues.
The grant was given to Family & Children’s
Center to develop a home host program for
homeless youths.
The concept is similar to Avenues in the Twin
Cities. A social worker recruits volunteers who
are willing to invite homeless youth to live in
their homes and then matches the residents with
local youth. Unlike foster care, the adults are
hosts, not parental figures. The program will
ensure homeless kids have a safe place to sleep, a
bathroom to bathe in and access to healthy meals.

The foundation estimates more than 200 children
in the greater La Crosse area are considered
homeless.
Brent Smith, Johns, Flaherty
& Collins managing partner,
aid this is exactly the sort
of need Michael Stoker
hoped to address when
he established the fund in
2007. Michael was a partner
at the law firm until his
death in 2011.
The fund generates about
$10,000 annually for agencies
working with housing or
homelessness issues.

Michael Stoker
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Maureen Kinney

Attorney Maureen
Kinney, who marked
her 40th anniversary
with the firm this year,
again presented at
pre-retirement workshops
at Dairyland Power for
those nearing the end
of their careers.

Attorney Cheryl Gill
made a presentation
on fundraising at the
Coulee Region Authentic
Learning Council Board
Retreat.

2015 Employment Law Seminar: Changing Times
Mean Changing Workplaces
Johns, Flaherty & Collins, SC, returns
this fall with its 10th annual employment
seminar. Scheduled for 7:30 a.m.
(registration opens at 7 a.m.) on Tuesday,
Oct. 20 at the Lunda Center on Western
Technical College campus, this year’s
focus will be on today’s changing times
and what they mean for workplaces.
Topics include
• Social media update
• Nonexempt workers and the use of
electronic devices outside of work

• Employee policies and handbook
recommendations in light of recent
National Labor Relations Board
rulings
• Religious accommodations and
transgender issues in the workplace
• Restrictive covenants and pregnancy
discrimination after recent UPS
decision
The seminar is designed for small business
owners, managers and human resources
professionals and is free of charge.

Cheryl Gill

Register by Thursday, Oct.15,
at www.johnsflaherty.com/
employmentseminar.

The use of this seal is not an endorsement
by the HR Certification Institute of the quality
of the activity. It means that this activity has
met the HR Certification Institute’s criteria to
be pre-approved for recertification credit.”

Johns Flaherty & Collins, SC, Welcomes Heidi Eglash
Eglash Law Office, LLC, has merged with
Johns, Flaherty & Collins, SC, and the firm’s
principal Heidi M. Eglash is now a partner at
Johns, Flaherty & Collins.
Eglash has been practicing law for 20 years,
focusing primarily on estate planning, including
advance directives, wills, elder care, probate, trust
administration and distribution, real estate, financial
management and business law. She has operated
her own law firm since 2005.
“This is a good move for my clients,” said Eglash.
“With the backing and experience of Johns,
Flaherty & Collins’ 14 other attorneys, I now
can also offer my clients legal services in all
aspects of their lives without sacrificing my
personal relationships with them.”

Paralegal Dan Springer is also now part of the
Johns, Flaherty & Collins firm. Both have moved
offices from the south side of La Crosse to Johns,
Flaherty & Collins’ downtown La Crosse location
in the historic Exchange Building.
Eglash began practicing law in 1995 when she
graduated from Tulane University Law School
in New Orleans. She is actively involved in
the community, serving on boards of directors
for YWCA La Crosse, Girl Scouts of
Wisconsin – Badgerland Council and the
Odin Arts Cooperative.
We’re excited to welcome Heidi and Dan!

Heidi Eglash
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Greg Bonney

In his work in estate
planning, attorney Greg
Bonney finds great
satisfaction in helping
people carry out their
wishes. If an intended
beneficiary is receiving
SSI or Medical Assistance,
care must be taken with
a bequest to insure the
beneficiary’s medical and
other needs continue to be
met through the applicable
public assistance programs.

Supplemental Security Income (SSI) payments are
available for people who are aged, blind or disabled and
who have little or no assets or income. The funds offer a
tight budget for housing, food and clothing.

An inheritance could reduce or eliminate SSI until the
person’s remaining assets allow them to qualify again for
the program.
To make sure there is no gap with a person’s needs
being met, Bonney helps create a Supplemental Needs
Trust to provide for extras like travel, cable television,
entertainment and medical needs not otherwise met
under assistance programs.
Meeting this need is one of the ways Bonney, who has
been with the firm since 1981, finds satisfaction.
“I enjoy working with people and helping them carry
out their wishes through estate planning tools such as a
Supplemental Needs Trust.”

