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Do you need an agreement for work-at-home employees?

The Quarterly Newsletter of:

Technology allows us to
do much more from the
privacy of our homes than
any of us imagined even
ten years ago. Instead of the
daily commute, workers
can merely walk down the
halls of their homes. The
first question is whether the
employer wants to retain
Ellen Frantz
an employer-employee
relationship or change to one where the employer
hires independent contractors.
If the employer-employee relationship is going to
be maintained, then employers might wonder if
they need to change the expectations for the athome worker to ensure at-home workers do their
jobs as efficiently and effectively as they might if
based in the office.

In This Issue:

Employment law attorney Ellen Franz said the
same letter of employment used for an officebased worker would apply for home-based
employees. (See sidebar for information about
independent contractors.)

Legal Dilemma

That letter describing duties, responsibilities,
expectations and pay issues does not have to be
a specific document for home-based workers.
However, Frantz said home-based workers need
to be among the most trustworthy.
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Such a letter is different from a contract that
establishes length of employment and may modify
the at-will nature of the employment relationship.
A contract protects employees from being
terminated without cause during the term of the
agreement. Otherwise, an employer in Wisconsin
can let a worker go at any time.
“An employer might not want a contract unless
it is for a very valuable person you don’t want
to leave the company, especially to work
for a competing business,” said Frantz.

Employers may monitor both in-office and workat-home employees through their computers
and other equipment. If the employer owns the
equipment, then the company may monitor
computer activity, including how it is used
and when. In those cases, policies, rather than
contracts, may be more appropriate.

Different Rules Apply to Independent
Contractors
Expectations are different for independent
contractors working from home than for
employees working at home.
A company does not (a) withhold
income taxes, (b) withhold and pay
Social Security and Medicare taxes,
or (c) pay benefits for independent
contractors.
While there still would be work expectations
and the possibility of a contract, attorney
Ellen Frantz said an independent contractor
may work with multiple businesses, rather than
be exclusive to one company, and largely controls
how he or she gets the job done.
An independent contractor also provides his or
her own equipment and sets working hours—
with the expectation that deadlines will be met.
Payment may be periodic during a lengthy project
or when work is completed.

Takeaway Tip
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Question:
With Pinterest, blogs and all the other social media out there, I want credit for my photos that
are reposted. How can I protect my work?

Answer:

Brandon Prinsen
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In an ideal social media
world, those who use your
photos will follow what
Pinterest calls its short rule:
“Always give credit where
credit is due.” The challenge
is “sharing” anything posted
on social media is so easy that
many people assume anything
is fair game. They don’t give
credit as they should.

To protect your content as much as you can,
attorney Brandon Prinsen advises to be sure
to include your name or some other form of
identification on content such as professional
photos and slide presentations. You can also
mark all written content that has a copyright
with the copyright symbol when you post it.
Taking this step will hopefully dissuade your
intellectual property recipients and third parties
from infringing on your rights.
If you use a social media site such as Facebook
or Pinterest and are concerned about others
using your photographs, then you should first
read through the site’s terms and conditions.
Most social media sites’ terms and conditions
contain language that says by posting images
and photos on the site you are essentially
granting the site host permission or a license
to use the content you post or publish. These
terms do not mean that you are granting the
users of the site permission to use or reproduce
your photos or content.
In fact, websites such as Pinterest and Facebook
restrict users from “posting or using content
on the sites that infringes or violates someone
else’s rights or otherwise violates the law.”
These sites provide pages to report copyright
violations.
If someone uses a photo you posted without
permission they may be infringing on your
intellectual property rights. If you discover

another party is using your posted photos,
take the necessary steps to notify the third
party responsible for the unauthorized use. If
the third party refuses to remove the photos,
then report the violation to the site host. If the
unauthorized user still does not remove the
photos, then contact a lawyer to address the
infringement directly with the unauthorized
user.
If the other party claims the work as his or her
own, Prinsen said a lawsuit might be necessary.
“The standard for determining who owns the
photos or content is who was the first to create
or develop it and put it into commerce.”

Takeaway Tip

Consider how your
posts in social
media may be used
by others, and
read the website’s
terms and condition
s
before posting your
photos or content
on the site.

Thousands of reasons to purchase
“Underinsured Insurance”
The good news after your car accident is that the
other driver is insured. Whew!
Not so fast. While car insurance is required in
Wisconsin, the state has some pretty low minimum
requirements for automobile insurance:
• $10,000 for property damage,
• $25,000 for injury or death of one person, and
• $50,000 for injury or death of two or more
people.
“That’s not very much at all and damages can add
up quickly,” said attorney Brian Weber. “Medical
expenses alone can be quite high. If you miss six
months of work and then can only go back half
time or to light duty, the damages can go up very
quickly.”
If the other driver only has minimum insurance, you
could find yourself owing thousands or even tens
of thousands of dollars to the hospital without the
income to pay it.
That’s the reason for having underinsured insurance
as part of your auto insurance policy. Underinsurance
is as important as uninsured coverage, and it can be
purchased at different levels as well.
“Underinsurance provides the difference between
total damages and the other party’s coverage,” said
Weber, whose practice includes insurance law.

Brian Weber

your underinsurance coverage picks up the rest.
It also provides the legal resources to pursue
payment from the other driver.

“Underinsurance
provides the

It should be noted that even if you have
underinsurance for up to $250,000, you would
not get that amount. Underinsurance only covers
actual damages.

difference between
total damages and
the other party’s
coverage.”

What recourse do you have if the other party does
not have enough car insurance and you don’t have
underinsurance coverage? You could sue the other
party. If you win, you could have a judgment
ordering the other party to pay the remaining
damages, but Weber warns that’s very different
from collecting what’s owed.

~ Brian Weber

“Someone who has minimal coverage is not likely
to be able to pay the judgment,” Weber said. “This
person is not likely to have the money to reimburse
you for the damages.”

If the other driver has a $50,000 limit for coverage in
an accident but the actual cost comes to $100,000,

Takeaway
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Legal Statistic
Facebook has 1 billion users, Pinterest 70 million and Twitter 560 million active users as of 2014.
Source: Media Bistro.
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Case study: Negotiating the difference
A client was in a car accident with serious injuries,
including multiple broken bones and requiring
surgery and hospitalization.

“Since he had underinsured
coverage, we were able to verify
the amount of damages and then
negotiate with the insurance
company.”

The initial hospitalization resulted in $100,000 in
medical bills, but there were other costs, including
long-term therapy as a result of the injuries.
It was unlikely the client would ever be able to
return to the work he had before the accident,
making it even more difficult to pay medical bills
let alone provide his family with income needed
for their daily lives.
While the other driver was found at fault, his
insurance only provided coverage at the minimum
level—$25,000 per person in an accident. What
could the client do?
“Since he had underinsured coverage, we were
able to verify the amount of damages and then
negotiate with the insurance company,” said
attorney Brian Weber.

His damages were much more than the initial
injuries. They included long-term physical
therapy. Also, once he could return to work, he
had to accept a different job since he was not
physically able to work in the same position as
before the accident.
“If we couldn’t negotiate the damages, then
we could have gone to court,” Weber said.
“Fortunately, we came to an agreement that
protected my client before that was necessary.”

Stay Informed
Whether you’re into Facebook, LinkedIn, Twitter
or blogging, we’re there. Stay informed about
the latest legal news that affects you and receive
top tips for everything from business and estate
planning to divorce and traffic law. So choose
the vehicle that’s best for you and stay up-to-date
between newsletters.
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B R I E F S
Sonja C. Davig has
been named to the
Family Law Section
Board of the State
Bar of Wisconsin.
Members address policy
issues in family law,
including those related
to separations, divorce,
and issues occurring after
divorce is final.

Sonja Davig

Cheryl Gill attended the National Legal Aid
& Defender Association Annual Conference in
November in Washington, D.C. on behalf of
Legal Action of Wisconsin.

Cheryl Gill also was
re-elected treasurer
of Legal Action of
Wisconsin and treasurer
of the Coulee Region
Authentic Learning
Council, an advisory
group for the School
District of La Crosse’s La Cheryl Gill
Crosse Design Institute
at Longfellow Middle School and 7 Rivers
Community High School.

Johns, Flaherty & Collins fund helps
complete Habitat for Humanity home
A single, working mother now has a home of her own thanks
to Habitat for Humanity and a grant from the La Crosse
Community Foundation that included $9,900 from the Johns,
Flaherty & Collins – Michael Stoker Memorial Fund.
It’s not your typical Habitat for Humanity home, however, which
is why the special investment of community funds was needed.
This home was built to accommodate the woman’s son who has a
disability and in a neighborhood targeted for revitalization efforts.
The home was built in the Powell-Poage-Hamilton
neighborhood in La Crosse. Not only does it have special design
features to accommodate someone with disabilities, it also has a
fence, rain garden and garage as part of the revitalization effort.
The La Crosse Community Foundation Johns, Flaherty & Collins
Fund was established in 2007 to provide permanent funding to
agencies working with housing and homelessness issues. The fund
was renamed to the La Crosse Community Foundation Johns,

Flaherty & Collins – Michael Stoker Memorial Housing Fund
in 2012 when partner Michael Stoker, the catalyst for the fund,
passed away.
“The yearly distributions from this fund carry a lot of meaning
for the firm,” said Brent Smith, managing partner of Johns,
Flaherty & Collins. “It’s a chance to remember Michael and his
passion for addressing housing and other issues of poverty in our
community.”
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Joe Veenstra

In his off time away from
his legal practice, Joe
Veenstra has served as a
La Crosse County Board
supervisor, which dovetails
with the direction his legal
practice has gone.
Initially upon joining
Johns Flaherty & Collins
15 years ago, Veenstra
worked on many criminal
Joe Veenstra
cases. In recent years,
his work has evolved to include insurance defense work
related to local government, including county, city,
village and town governments and school districts in
Western Wisconsin.
“I did not get this work because of my county board
experience,” he said, “but it gives me some understanding
about how government works from the inside. I
understand the problems government bodies face and

reactions to legal actions taken against them. I know who
to call when there are problems.”
Veenstra also knows that most government workers make
a good faith effort to serve the public but sometimes
things happen that are no one’s fault. “You can’t expect
to win a suit against a government entity just because
something bad happened,” he said.
For example, someone could fall on public property
because of icy conditions. It is true that those areas need
to be cleaned after a snowfall, but it can take time to get
all the sidewalks and parking lots cleared and counties are
called to prioritize. “It’s winter in Wisconsin,” he said.
Generally speaking, the law protects government entities
from liability when municipal employees exercise
discretion or make judgment calls. “Lawsuits against
governmental entities are usually never simple so that
makes the work intellectually stimulating.”

