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Over the course of his 
practice, attorney Brian 
Weber has seen the 
importance of creating 
parenting agreements for 
children after a divorce. 

“The vaguer you make it, 
the more problems there 
are in the future,” he said. 
“One mistake I often 

see is where couples assume they can work out 
problems that occur later. But the more specific 
the plan, the less likely a dispute will occur later.”

While “parenting plan” is not a term used in 
Wisconsin law, parents are encouraged to agree 
on such issues as child placement (where the child 
lives officially) and legal custody. That agreement 
is then formalized in a document that the family 
court commissioner or judge turns into a court 
order as part of the divorce decree. The benefit 
of coming to an agreement is you may have 
more input into that agreement than if the judge 
wrote it after observing the relationship between 
the parents.   

What is included in a parenting agreement?
• Legal custody, which nearly always is 

both parents.
• Physical placement, the primary location 

where the child lives.
• Visitation schedule for the other parent, 

including how, where and when exchanges 
are to be made between parents.  

• Determination of which holidays each parent 
will have the children.

• Placement for summer months, particularly 
times each parent goes on vacation. 

• Communication between the child and 
both parents at times other than when they 
are apart.   

Other possible topics include child care issues, 
where the children attend school and religious 
upbringing.   

“The biggest advantage for having a lawyer write 
the agreement is the years of experience that the 
attorney brings from other cases,” Weber said. 
“An attorney can identify and prevent potential 
problems that may occur later.” 

The benefits of a parenting agreement

Brian Weber

Takeaway Tip
Reaching a parenting agreement on your own usually results in more preferable and less expensive outcomes for parents than having a judge do it for you.

Related Story on Page 3



Good  Ne i ghbo r s .   G r e a t  L awye r s .

L E G A L  D I L E M M A

The LAW EXCHANGE is 

published quarterly to inform our 

clients and colleagues of legal trends 

and decisions. This information 

should be viewed as a general 

summary. Please contact your 

Johns, Flaherty & Collins attorney 

for specific legal advice. If you 

know of someone who would 

like to receive this newsletter, 

send his/her name and address to 

the attention of the EDITOR, 

THE LAW EXCHANGE at the 

address below.

La Crosse
600 Exchange Building

205 Fifth Avenue South

P.O. Box 1626

La Crosse, WI 54602-1626

Phone: 608-784-5678

Fax: 608-784-0557

Holmen
501 Empire Street, Suite 102

Holmen, WI 54636

Phone: 608-526-9320

Prairie du Chien 
Phone: 608-326-2475

E-mail: 

general@johnsflaherty.com

Web: www.johnsflaherty.com

You may also subscribe online 

at www.johnsflaherty.com.

We sent our youngest child off to college last fall and are now officially empty nesters. Is there 
anything we need to do with our will at this point?

Question:

Answer:
Many parents write wills 
when their children are 
young to designate who 
would be responsible for 
their care and finances should 
both parents die while the 
children are still minors (or 
in some cases, college-aged 
adults). These often create 
testamentary trusts that go 

into effect only upon such 
circumstances and that often must be overseen 
by the probate court until the trust concludes.

“These are safety nets for children who may 
be faced with the loss of their parents while 
under the age of 18,” said attorney Heidi 
Eglash. “When that risk is no longer a 
concern, the question becomes, ‘How would 
we feel if our children inherited our life 
savings outright tomorrow?’”

Parents who remember themselves as 18-year-
olds might hesitate about giving away their 
life savings to young adults who may not yet 
have developed good judgment, especially 
when grieving.     

“Major family milestones are good 
opportunities to review whether your estate 
planning tools are due for some tending,” 
Eglash said. “Or it’s a good time to get 
started for those who’ve deferred planning.”

One option for young adult children is a 
revocable living trust, which designates a 
portion of the estate be given to the children 

in stages—such as ages 25, 30, and 35, or even 
older. This trust may also establish guidelines 
for the money, such as setting education as a 
priority, or protect the trust property from a 
child’s creditors. A living trust is established 
when it is signed, and it can be administered 
privately, with the help of family advisors, to 
benefit the entire family. 

This milestone is also a good time for adult 
children to create their own powers of 
attorney for health care, which designates 
who would make medical decisions for them 
if they are unable to do so. That young adult 
can also be added as a decision maker on your 
own power of attorney. Additionally, young 
adults should authorize the sharing of medical 
information with parents about important 
health issues, since this is no longer a given 
once a child turns 18.

In the end, Eglash said, “Great estate plans 
hand down values, not just property.” 

Heidi Eglash

Takeaway Tip
Major family milestones present great opportunities for adjusting estate plans and encouraging adult children to think about long-term goals and values.  

Half of parents with children do not have a will to protect their 
families, and 41 percent of baby boomers from ages 55 to 64 do 
not have a will. Source: Rocket Lawyer

Legal Statistic



“If the employer 

determined hours 

worked, how the job 

was done and the 

equipment used, this 

person was more likely 

to be an employee.”  

   

   ~ Brent Smith

Federal rules are changing

Brent Smith

The U.S. Department of Labor is taking a “good 
hard look” at whether workers are independent 
contractors or employees.   

Attorney Brent Smith said the issue involves 
potential misclassification of workers as independent 
contractors rather than employees. Contractors 
are not subject to minimum wage, overtime 
compensation, unemployment insurance, worker’s 
compensation and the federal Family Medical 
Leave Act. The growing number of independent 
contractors also has an impact on government 
tax revenue.

An employer who misclassifies workers as 
independent contractors could face fines and 
penalties, back taxes to the government as well as 
back pay and benefits to the mislabeled workers. 
“The cost is significant if the department finds 
against the employer,” Smith said.

In the past, the Department of Labor used a number 
of factors to decide claims against an employee 
about whether a worker was misclassified. The 
most important, however, was who controlled the 
worker. If the employer determined hours worked, 
how the job was done and the equipment used, this 
person was more likely to be an employee.

The new guidelines ask:
• Is the worker an integral part of the employer’s 

business?
• Does the worker’s managerial skill affect 

personal profit or loss?
• Did the worker invest in equipment personally 

or did the employer provide it?
• Does the work involve special skill or initiative?
• Is the work long term or permanent?
• What is the nature and control of the employer 

over the worker?  

“These are guidelines for enforcement,” Smith said. 
“We haven’t had any department or court say they 
agree with the guidelines, but like anything else, you 
better pay attention. Reexamine your relationships 
with people you call independent contractors. If 
you switch voluntarily, you may avoid some of the 
consequences of the government forcing you to 
make the change.”

Related Story From Page 1

Once in place, can a parenting agreement be 
changed? “If both parents agree to the revision, 
it is normally accepted,” attorney Brian Weber 
said. 

Changes might be made to accommodate a 
parent moving out of town or getting a new 
work schedule. They may also occur if one 
parent claims the other is not living up to the 
rules of the agreement, such as not allowing the 
other parent to see the children. It gets more 

complicated if one parent argues the other is 
not taking proper care of the child. That could 
result in an investigation, mediation and ad-
ditional provisions in the agreement.   

Changes are possible, but Weber said, “Within 
the first two years of the order, the court has a 
very high standard for changing the agreement 
that the parents made.”

Sometimes changes are needed in the parenting agreement

Takeaway Tip
Employers should review their independent contractors against the new guidelines (and make needed adjustments) before the U.S. Department of Labor does.

Independent Contractor or Employee?
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You contract with a worker who is onsite every 
day for installation, upgrades and maintenance of 
your company’s computers and other technology. 

While this person also works for other clients, 
he or she is on call 24 hours a day to respond as 
needed and is expected there during most work 
hours. Compensation is a set amount each month 
without a time limit on the contract.

Independent contractor or employee? Attorney 
Brent Smith argues this would be an employee, 
even if the worker has his or her own business.

“This is an integral part of the business. The 
employer has invested in technology, controls 
the way the worker does the job and there is 
permanency to the contract,” Smith said. “The 
Labor Department would factor in all these issues 
and likely decide this is an employee.” 

Contractor or Employee?

The Labor Department 

factors in all issues and 

makes a determination.

A Scenario: Contractor or Employee? 

Stay Informed 
 
Whether you’re into Facebook, LinkedIn, Twitter 
or blogging, we’re there. Stay informed about 
the latest legal news that affects you and receive 
top tips for everything from business and estate 
planning to divorce and traffic law. So choose 
the vehicle that’s best for you and stay up-to-date 
between newsletters.
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Attorney Heidi Eglash 
and paralegal Dan 
Springer recently began 
ElderCounsel’s year-long 
Elder Law Immersion 
Program by participating 
in a three-day immersion 
camp focused on long-
term care and special 

                            needs planning tools 
and strategies. The program continues with 
guided study of existing and evolving options 
available to families dealing with these issues. 
ElderCounsel is a nationwide network of 
attorneys dedicated to serving clients in elder 
law matters and special needs planning.

A look behind our curtain

Though you may see and work mostly 
with your attorney or paralegal at Johns, 
Flaherty & Collins, some other very 
important people keep the whole process 
running smoothly—making certain 
documents are in order, filings are on 
time and court dates and other important 
meetings are scheduled. 

They don’t get a lot of outside attention 
for the good work they do because many of 
them prefer to serve out of public view, says 
Brent Smith, managing partner of Johns, 
Flaherty & Collins. “But when you look 
at the pool of talent here, it’s tough to 
match.”

Smith says the firm is fortunate to have 
some of the most experienced staff around 
while also having the new energy that 
comes from millennial workers. “It’s a 
balanced team with both the depth and 
breadth to provide support for clients across 
our myriad practice areas.”

Here’s a quick guide to who’s who behind 
the scenes.

Becky is the veteran of our team, having 
joined the firm in 1981. She currently is 
legal assistant to Brent Smith and Ellen 
Frantz but has assisted all attorneys at one 
time or another.

Carol has been with Johns, Flaherty & 
Collins for 28 years. She oversees billing and 
information technology and through those 
functions provides support to all attorneys.

Elyssa is legal assistant to Greg Bonney. 
She’s the newest member of the team, 
having joined us just this summer.

Kathy B. ensures that mail and other critical 
documents are delivered where and when 
needed. She’s been our runner for three 
years. Occasionally you’ll find her at the 
front desk or answering phones when 
Kathy G. isn’t available.

Kathy G. is the name behind the face that 
greets you when you visit our La Crosse 
office. While she says it seems like forever, 
she’s really been with the firm for 29 years.

Marilee joined the firm earlier this year and 
works from the Holmen office. She’s the 
friendly voice at the end of the phone when 
you call our Holmen office.

Melissa is another newer member of our 
team. She joined us as a legal assistant last 
year, providing support to Brandon Prinsen, 
Tony Gingrasso and Peder Arneson.

Shelly is legal assistant to Sonja Davig. She’s 
worked with Davig for ten years and came to 
Johns, Flaherty & Collins when Davig joined 
the firm two years ago.

Wendy is legal assistant to several attorneys 
here, including Terry Collins, Heidi Eglash, 
Cheryl Gill, Maureen Kinney and Joe 
Veenstra. She just celebrated her seventh 
anniversary of being part of our team.

Heidi Eglash

Attorney Brent Smith 
was a guest speaker at the 
semi-annual Economic 
Indicators breakfast at the 
University of Wisconsin-
La Crosse, focusing on 
the topic “changing 
economics of higher 
education.” He spoke 

on the economic impact of the University of 
Wisconsin-La Crosse, Viterbo University and 
Western Technical College on our region.

Brent Smith

For the seventh year in a row, Smith has been 
named by Wisconsin Super Lawyers magazine 
as one of Wisconsin’s top attorneys. Each year, 
no more than 5 percent of the lawyers in the 
state receive this honor.

Smith is a member of the American College 
of Trial Lawyers and one of only 65 active 
Wisconsin members of the American Board 
of Trial Advocates. He has an AV Preeminent 
rating from Martindale-Hubbell, indicating he 
practices law at the highest level of excellence.
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Cheryl Gill

Attorney Cheryl Gill was 
honored when she learned 
someone on the other side of 
a case recommended her as a 
lawyer to a friend.  

It’s no surprise to others, 
though. Gill is a tenacious 
litigator, someone who 
specializes in lawsuits, 
whether the case is criminal, 
insurance defense, personal 
injury, commercial 

litigation or employment law. Even though these battles 
increasingly occur outside the courtroom, they require 
someone who fights hard for clients.

“Fewer and fewer people are willing to risk going 
to court,” Gill said, “and it’s almost always better for 
my clients to resolve their issues outside of court. It 
significantly reduces their risk.”

Mediation, which looks for a compromise, is often a 
better approach than a trial. “The cases that should go 
to trial are those where there is no middle ground, 
where evidence is strong on both sides and the jury 
needs to determine the outcome,” she said, adding, 
“There’s no denying a trial has a large emotional 
and financial cost.” 

For Gill, the real satisfaction of the work is that it 
requires her to absorb new information in preparing 
a case. “I like the process of litigation because I learn 
something every day.”
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